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OVERSIGHT OF THE OFFICE OF ADVOCACY 
AND THE OFFICE OF THE NATIONAL 
OMBUDSMAN AT THE SBA 


WEDNESDAY, FEBRUARY 10, 2016 

House of Representatives, 

Committee on Small Business, 

Subcommittee on Investigations, 

Oversight and Regulations, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 1:00 p.m., in Room 
2360, Rayburn House Office Building, Hon. Cresent Hardy [chair- 
man of the Subcommittee] presiding. 

Present: Representatives Hardy, Velazquez, and Adams. 

Chairman HARDY. Good afternoon. I would like to call this hear- 
ing to order. Too often small businesses tell us that the federal gov- 
ernment ignores their concerns about the new regulation and 
threats, treats them unfairly. At a hearing in my district this past 
November, I heard that the red tape is making it more difficult and 
small firms, especially those in rural areas, harder to operate. 
Small businesses are even more worried about the flood of new 
mandates that are gushing out of Washington, D.C. And the final 
year of the Obama administration gives them grave concern. 

Last year, the administration finalized rules totaling $99 billion 
in costs, and many of those rules, like the EPA’s waters of the U.S. 
rule, inflict significant burdens upon small businesses. This year, 
it could even be worse, as the federal agencies plan to finalize the 
rules, like the Department of Labor’s overtime rule, and impose 
major costs on small businesses and will hurt their employees. 

Two offices, the Office of Advocacy and the Office of the National 
Ombudsman at the Small Business Administration, were created 
by Congress to help small businesses with their very regulatory 
concerns that I have mentioned. The Office of Advocacy independ- 
ently represents the views and the interests of small businesses as 
regulations are developed. It also monitors agencies’ compliance 
with the Regulatory Flexibility Act. The Office of the National Om- 
budsman provides a way for small businesses to anonymously com- 
ment on excessive and unfair regulatory enforcement actions. 

Today, the Subcommittee will hear from the leaders of both of- 
fices on how they are carrying on their statutory duties. Given that 
the regulations continue to be a significant challenge for small 
businesses, it is critical that these offices work efficiently to reduce 
excessive regulatory burdens and ensure that small businesses are 
treated fairly. 
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I would like to thank the witnesses here today, and I look for- 
ward to hearing your testimony. And I will yield now to the rank- 
ing member, Ms. Adams, for her opening remarks. 

Ms. ADAMS. Thank you, Mr. Chairman. 

And I want to thank the gentlemen for being here. At nearly 30 
million strong, small businesses are central to the U.S. economy. 
Responsible for two-thirds of net new jobs, they are the engine that 
drives the job creation. The State of North Carolina alone is home 
to more than 800,000 small businesses. Essential to their success 
is ensuring that their voice can be heard when it comes to Federal 
policy and regulation. This means not only reviewing regulations 
from a small-business perspective but also giving entrepreneurs a 
point of access to address their concerns. 

And this is where the Office of Advocacy and the National Om- 
budsman play a critical role. During today’s hearing, we will hear 
from both of these offices on how they are meeting their mandates 
and providing small businesses with a voice in the Federal Govern- 
ment. At its core, the Office of Advocacy works to reduce the bur- 
den of Federal regulation on small businesses through its imple- 
mentation of the Regulatory Flexibility Act. In 2014, Advocacy 
achieved nearly $5 billion in annual savings for small businesses. 
By right-sizing regulations, small businesses are better able to 
focus on their core mission. 

In addition to its regulatory work. Advocacy conducts research on 
small businesses. During 2014, it published 23 research and data 
products, exceeding its annual goal of 20 reports. I am interested 
in how it sets its research agenda and in what ways it is 
prioritizing research related to minority-owned businesses, which 
make up 15 percent of U.S. businesses and are growing rapidly. 

The Ombudsman plays a complementary role to Advocacy, pro- 
viding small firms with the ability to directly resolve complaints 
about the Federal Government. Such a mechanism is critical as 
small businesses lack the resources that larger corporations have 
to address such problems. And I am eager to understand how the 
Ombudsman is able to effectively handle its caseload, which 
reached a 6-year high last year. In addition, the Ombudsman is re- 
sponsible for Regional Regulatory Fairness Boards, which provide 
small businesses with an avenue to raise concerns about Federal 
policies. Ensuring that these boards are filled can be a challenge, 
and I am hoping to hear an update on such progress, as well as 
efforts to increase diversity on these boards. 

During the hearing, I am hopeful to hear what is working and 
what is not. Ensuring that these offices function effectively and ef- 
ficiently is essential to leveling the playing field for small busi- 
nesses. So I want to thank both of the witnesses for being here 
today, and I look forward to your testimony. 

I yield back, Mr. Chairman. 

Chairman HARDY. Thank you. If Committee members have 
opening statements prepared, I would like to ask them that they 
submit them for the record. 

I would like to take a moment and explain how things work 
around here, the timing lights. You will each have 5 minutes to de- 
liver your testimony. The light will start out green. When you have 
1 minute remaining, the light will turn yellow. And when it turns 
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red, you are out of time. So I ask you try to stay within those lim- 
its. But we are here to hear from you also. 

I guess we will do an introduction first. Our first witness is Mr. 
Darryl DePriest. Mr. DePriest was appointed by President Obama 
and confirmed by the United States Senate as the seventh Chief 
Counsel of Advocacy this past December. He leads the Office of Ad- 
vocacy, which is housed in the Small Business Administration, but 
it is independent from the agency. The office advocates for small 
businesses as new regulations are developed by the federal agen- 
cies. 

And, first, I would like to thank Mr. DePriest for coming to my 
office and introducing himself yesterday. Thank you very much. 

Our second witness is Admiral Earl Gay, a Small Business and 
Agriculture Regulatory Enforcement Ombudsman — I have a hard 
time saying that word, so I don’t want to say it too many times too 
fast — at the Small Business Administration. Admiral Gay leads the 
Office of the National Ombudsman, which assists small businesses 
that believe they have been subject to an excessive and unfair reg- 
ulatory enforcement action. He has had a distinguished career as 
a naval officer and aviator. 

And, Admiral Gay, we appreciate your service. 

Mr. DePriest, we will begin with you. 

STATEMENTS OF THE HONORABLE DARRYL L. DEPRIEST, 
CHIEF COUNSEL FOR ADVOCACY, UNITED STATES SMALL 
BUSINESS ADMINISTRATION, WASHINGTON, D.C.; AND REAR 
ADMIRAL EARL L. GAY, USN (RET.), SMALL BUSINESS AND 
AGRICULTURE REGULATORY ENFORCEMENT OMBUDSMAN, 
UNITED STATES SMALL BUSINESS ADMINISTRATION, WASH- 
INGTON, D.C. 

STATEMENT OF THE HONORABLE DARRYL L. DEPRIEST 

Mr. DePRIEST. Chairman Hardy, Ranking Member Adams, and 
members of the Committee, good afternoon. As the Chief Counsel 
for Advocacy, I would like to thank you for this opportunity to ap- 
pear before the Committee today to discuss the office and its ac- 
complishments during fiscal year 2015, which I think is responsive 
to some of the issues that you raised in your opening statements. 

I have provided my complete testimony, and I ask that it be en- 
tered into the record. It includes all of Advocacy’s recent activity, 
which I will just summarize in these brief remarks. 

When the Office of Advocacy was first created in 1976, it was 
charged with providing small businesses with an independent and 
credible voice in the Federal rulemaking process. Too often, small 
businesses were unduly burdened by one-size-fits-all regulations 
from Federal agencies. During the past 40 years, the Office of Ad- 
vocacy has facilitated greater consideration of small-business im- 
pacts through economic research, regulatory flexibility trainings, 
comment letters, roundtables, publications, and collaboration with 
Federal officials throughout government. As a result. Federal agen- 
cies treat Advocacy as a partner in the rulemaking process in an 
effort to reduce the regulatory burden on small business. 

As the seventh Senate-confirmed Chief Counsel, I will ensure 
that the office continues to work with Federal agencies to mitigate 
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the potential costs of regulation on small entities. To further de- 
scribe our dedication to this cause, I would like to update you on 
Advocacy’s efforts and accomplishments on behalf of small business 
during fiscal year 2015. During this time, Advocacy hosted 21 
roundtables to highlight the concerns of small businesses on a wide 
range of topics, from OSHA standards to FAA regulations. In addi- 
tion, Advocacy submitted 28 comment letters to 15 different agen- 
cies on a variety of issues. Specifically, the majority of these com- 
ment letters addressed either, one, the need for flexible alter- 
natives supporting small business; two, inadequate analysis of the 
impact on small entities; three, improper certification of the rule; 
or, four, requests for greater outreach to small entities. The office 
achieved more than $1.6 billion of first-year cost savings as a result 
of its efforts on behalf of small business. Generally, these savings 
come from the difference in costs between the proposed rule and 
the final rule. 

Advocacy’s efforts have also produced positive outcomes that are 
not quantifiable and are not captured in these cost-savings projec- 
tions. Advocacy’s work with Federal agencies and engagement with 
small businesses often helped facilitate greater consideration of 
small-business concerns and Federal rulemakings in Federal initia- 
tives. For example. Advocacy’s engagement with officials from the 
Food and Drug Administration produced more flexible regulations 
on animal food controls. Similarly, our work with the Federal Com- 
munications Commission improved competitive bidding rules. 

Advocacy’s approach to Federal agencies has also included facili- 
tating greater compliance with the Regulatory Flexibility Act 
throughout the government. Since 2002, Advocacy has conducted 
formal trainings on RFA compliance for Federal agencies and other 
stakeholders. In fiscal year 2015 alone. Advocacy conducted 
trainings for 126 Federal officials from a variety of different agen- 
cies, exceeding our annual goal by more than 25 percent. In addi- 
tion to these formal trainings. Advocacy offers Federal agencies 
technical assistance regarding RFA compliance. Since its creation. 
Advocacy has provided timely and policy-relevant information on 
important issues affecting small businesses. During fiscal year 
2015, we released 26 research publications on several topics rel- 
evant to today’s economy. 

Finally, the 10 regional advocates who are part of the office play 
a vital role in maintaining an open dialogue with the vast majority 
of small entities that operate outside the beltway. They interact di- 
rectly with small-business owners, small-business trade associa- 
tions, and State officials to educate them about the benefits of reg- 
ulatory flexibility. This past fiscal year. Advocacy’s regional advo- 
cates participated in more than 500 outreach efforts, exceeding 
their annual goal of 360. 

In closing, I would like to thank the Committee and its staff for 
its continued support of the Office of Advocacy. As chief counsel, I 
look forward to working closely with you on the important issues 
of affecting small entities across this country. Now, if there are any 
questions, I would be pleased to answer them. 

Chairman HARDY. Thank you, Mr. DePriest. 

Admiral Gay, you have your 5 minutes. 
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STATEMENT OF REAR ADMIRAL EARL L. GAY, US N (RET.) 

Admiral GAY. Thank you, Chairman Hardy and Ranking Mem- 
ber Adams for providing me this opportunity to comment on how 
the Office of the National Ombudsman can and does help improve 
the regulatory environment for America’s small businesses. I look 
forward to working with this Committee to improve the regulatory 
enforcement environment for our Nation’s 28 million small busi- 
nesses. 

I am also excited that Darryl L. DePriest is now on board as the 
Chief Counsel for Advocacy. I meet with Mr. DePriest weekly to 
discuss synergies our offices execute to ensure a fair regulatory en- 
vironment. We both agree that a strong working relationship with 
frequent communication and collaboration is critical to the SBA’s 
mission of counseling and protecting America’s small businesses 
against unnecessary regulatory burdens. Now, while the Office of 
Advocacy is responsible for ensuring fairness in implementation 
stages of Federal regulations, the Office of the National Ombuds- 
man, or ONO, works to ensure regulations are being fairly enforced 
once they are enacted. Pursuant to the Small Business Regulatory 
Enforcement and Fairness Act, or SBREFA Act of 1996, this office 
was created to serve as a powerful voice for America’s small busi- 
nesses. In fulfilling this role, we conduct public hearings, outreach 
events, and roundtables in each of SBA’s 10 regions, where we pro- 
vide small businesses with forums where they can voice their con- 
cerns and comments about regulatory enforcement actions without 
fear of retaliation. We work with and encourage regulators to ad- 
dress entrepreneurs’ comments and concerns promptly and, wher- 
ever possible, to opt for compliance assistance and education rather 
than moving directly to levying fines and penalties. 

Additionally, we rate Federal agencies on the timeliness and the 
quality of their responses in our annual report to Congress. Our of- 
fice also facilitates Regulatory Fairness Boards, as you talked 
about earlier, ma’am, or RegFair Boards in each of the SBA re- 
gions. Each board consists of five small-business owners who serve 
as the eyes and ears for small businesses in their communities. 
States, and regions. They work with local business and regional 
business offices, addressing any concerns with regulatory enforce- 
ment issues. Now, those reg boards are very vital assets, and they 
continue to be advocates for our efforts. In addition to receiving 
comments regarding regulatory fairness, our ONO office also re- 
ceives comments in other issues, such as contracting, access to cap- 
ital, loan policy and business training, counseling, and other sup- 
port. During fiscal year 2015, our staff conducted more than 80 out- 
reach events and four regional regulatory fairness hearings. 
Through the aggressive efforts of our district and regional offices, 
these roundtables and hearings continue to be very well attended. 
In my brief 3 months onboard, this office has held one regulatory 
enforcement fairness hearing, three small-business roundtables, 
one in Nevada recently and Florida, and several outreach events 
with small-business owners and entrepreneurs. I have met and es- 
tablished personal relationships with senior leaders at 12 Federal 
agencies, discussing ways we can better work together to reduce 
regulatory burdens against small businesses. 
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During the next 6 months, we plan on conducting several 
roundtables and hearings, and also hosting our annual meeting 
with members of the 10 Regional Fairness Boards. It is important 
to note that all of our hearings, meetings, and partnership pro- 
grams with small-business stakeholders have been in close collabo- 
ration with other Federal agencies. We truly value their critical 
presence and participation. I provided you a schedule of our activi- 
ties for fiscal year 2015, as well as the planned events for the first 
two quarters of fiscal year 2016. 

In closing, I would like to state that on behalf of Administrator 
Contreras-Sweet and the great staff in the Office of the National 
Ombudsman, we look forward to working with all of our teammates 
and the Members of Congress to eliminate unnecessary regulatory 
burdens on small businesses as they continue to fuel America’s eco- 
nomic prosperity. I thank you again for the opportunity to appear 
here today and will be happy to answer any questions. Thank you. 

Chairman HARDY. Thank you. Admiral Gay. 

I appreciate both your testimonies. Thank you for being here 
again. 

I would like to start with Mr. DePriest. Small-business owners 
are feeling like they are drowning in a sea of red tape. You know, 
82,000 pages last year of new regulations written. Can you tell us 
a little bit about what your office is doing to prepare for this up- 
coming flood of new red tape that is coming to be able to make sure 
that we protect those small businesses? 

Mr. DePRIEST. Certainly. I am blessed with having a terrific 
staff that has been through this process repeatedly, especially as 
we move toward the end of this administration, to make sure that 
every regulation that is proposed goes through the Regulatory 
Flexibility Act analysis and is analyzed for its effect on small busi- 
nesses. 

We will continue to do the things we do, such as the roundtables, 
coordinating the panels, doing the analysis, having our economists 
look at it, everything that we can do to make sure that while an 
agency is able to achieve its regulatory goal, at the same time, we 
are looking for ways to minimize the effect that any proposed regu- 
lation would have on small businesses. 

Chairman HARDY. Thank you. 

Over the last couple years, the Office of Advocacy has filed public 
comment letters with federal agencies raising significant concerns 
about the RFA compliance. For example, the Office of Advocacy 
wrote the EPA and the Corps a comment letter on the waters of 
the United States rule and asked the agencies to withdraw the rule 
and comply with the REA. The agencies ignored the Advocacy let- 
ter and finalized the rule without conducting a SBAR panel and as- 
sessing the impacts of the rule on small businesses. While the 
small business community was pleased that the Office of Advocacy 
stood up for them, some view it as a failure of the office also. What 
legal authority do you have for the chief counsel of Advocacy? And 
is there anything that you need us to do to help you ensure that 
you have the ability to make sure that agencies comply? 

Mr. DePRIEST. Thank you. The office has, under the amend- 
ments to the Regulatory Elexibility Act, particularly the Small 
Business Regulatory Enforcement Eairness Act, has the ability to 
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file amicus briefs in court if there is a legal challenge to a regula- 
tion. The comment letters that we write, such as the one that you 
referenced, can also be used as evidence in court to see whether the 
agency has complied with the Regulatory Flexibility Act. Now, inso- 
far as whether there is more that we need, in talking with the 
staff, we found that the vast majority of agencies comply with the 
Regulatory Flexibility Act. Our mantra is better information, better 
rules. So we try to put small businesses together with the agencies 
so that they get the input from small businesses. For example, in 
the waters of the United States, we did conduct roundtables with 
representatives of small business, with the EPA, and with the 
Corps. So they heard the concerns of small business. And we will 
just have to see, as we go forward, as we monitor the situation, you 
know, what effect it has. Now, I understand that that particular 
rule has been enjoined by the courts. But we will continue to mon- 
itor it. 

Chairman HARDY. Thank you. Admiral Gay, your office’s annual 
report indicates the office is spending a lot of time helping small 
businesses resolve federal procurement disputes. This appears to 
be duplicative work of other offices within the SBA and the Federal 
Government. Can you explain what your office does when it re- 
ceives the comments from the small business regarding the Federal 
procurement? 

Admiral GAY. Yes, sir. Thank you for that question. As in all 
cases, we receive the comments. And in the comment forms, we ask 
that the small business state what their issues are, what they want 
to come out of it, and the impact that that regulation has on their 
ability to operate. But most importantly, we require them to pro- 
vide supporting documentation, so we have ample evidence to sup- 
port their issues. 

Once that happens, it comes to my office, and I have two out- 
standing case management specialists. Our office is four now. We 
were seven. We are down to four now. And we are working hard 
to replace those two. But at any rate, once the case management 
specialist looks over the case, I prepare a letter, signed by myself, 
to the corresponding entity, stating the issues that were in the 
comment. 

The agency has 30 days or less to provide me a timely and qual- 
ity response. So when that happens, I in turn review the letter that 
they have returned back to me, and I usually phone call to the 
commenter to state what is happening. And then we send that let- 
ter back to the commenter. 

Chairman HARDY. Thank you. 

My time has expired. I will turn the time over to Ms. Adams. 

Ms. ADAMS. Thank you, Mr. Chair. 

And thank you, gentlemen. In 2014, Advocacy published 23 re- 
search reports. One of my priorities is to increase research into mi- 
nority-owned small businesses as a means of understanding the 
challenges that they face. Mr. DePriest, how do you determine 
these research priorities? And what type of research are you plan- 
ning on for minority businesses for this year? 

Mr. DePRIEST. Thank you. We solicit, insofar as our economic 
research is concerned, we solicit ideas from the small-business com- 
munity, from Members of Congress, from members of this Com- 
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mittee, from the mother SBA of what they might want us to re- 
search. And in that process, we try to pull together what our re- 
search agenda is going to he for the year. Now, insofar as minori- 
ties, that is a special focus of the office. When the office was cre- 
ated, the statute creating it specified that we are supposed to do 
research on issues involving minorities. As a matter of fact, we are 
doing some research right now on minorities in the technology 
area, minorities and immigrants and what their effect is in the 
technology area. As a matter of fact, in a couple weeks, I am going 
out to San Francisco and Silicon Valley to talk with individuals 
who are involved in the effort of increasing minority entrepreneur- 
ship. And at that time, we are also going to present our research 
on what is going on and things that can he helpful. So we are 
mindful of our requirements to do so, and we actively do it and do 
it as best we can. 

Ms. ADAMS. Thank you. 

Advocacy received over $9 million in the recently enacted omni- 
bus, with staffing making up nearly 90 percent of the office’s budg- 
et. Mr. DePriest, do you believe that this funding is sufficient for 
the office to carry out its responsibilities? 

Mr. DePRIEST. Yes. I believe that it is. In talking with the 
members of the staff since I have been there, I believe that it is 
a sufficient amount of money for us to carry on our activities. 

Ms. ADAMS. Good. Most people want more. Advocacy and Om- 
budsman play different yet similar roles in supporting small busi- 
nesses. They both provide a conduit for small businesses to raise 
problems with the Federal Government. 

Admiral Gay, how do you coordinate with each other to ensure 
that your work is not duplicative? It sort of gets back on what 
maybe the chairman 

Admiral GAY. Yes, ma’am. As I stated before, I meet with Darryl 
weekly, sometimes biweekly, to discuss the systemic issues that I 
have seen or my case management specialists have seen in dealing 
with the small businesses’ concerns and the comment forms as 
well. We also participate in roundtables together. As a matter of 
fact, the recent one that we had out in Las Vegas with Sara Wag- 
ner, sir — we had Yvonne Lee, who works under Darryl’s Advocacy 
department, attend those, as well as fairness hearings. I attended 
a U.S. Air Force contracting summit. And we go toe and toe. We 
usually attend the same forums and business get-togethers, so we 
are not duplicative at all. We try to reduce the duplication. 

Ms. ADAMS. Okay. I was going to ask if you thought Congress 
should consider merging the offices, considering the overlaps. I 
guess your answer is no? 

Admiral GAY. Well, give me 2 more months, ma’am, and I can 
come back and give you my opinion on that. 

Ms. ADAMS. Okay. Then I would also, you know, as a connected 
question, would that result in better service to small businesses 
with better potentially lower costs? 

Admiral GAY. I think right now I think we work together pretty 
closely. Before Darryl and I got here, the people who were in our 
individual offices, they know each other. They worked close to- 
gether. They have a very nurturing relationship. And our job as 
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leaders is to maintain that and make sure we grow that congeni- 
ality. 

Ms. ADAMS. Thank you very much. 

Mr. Chair, I yield back. 

Chairman HARDY. Thank you. I turn the time over to Ms. 
Velazquez. ^ 

Ms. VELAZQUEZ. Thank you, Mr. Chairman. 

Mr. DePriest, President Obama issued two executive orders, 
13563 and 13610, as well as related memoranda to help reduce reg- 
ulatory burdens on small business. Advocacy has provided counsel 
to the administration on these measures. In your view, have these 
executive orders made any difference in reducing regulatory bur- 
dens to small businesses? 

Mr. DePRIEST. Yes, I believe they have. As I said during my 
opening remarks, we calculate that we saved businesses in the first 
year $1.6 billion. And that is the difference between what the agen- 
cies proposed as their initial rule and what they ended up with 
after consultation with us. We think that is a significant savings. 
As I said, there are other savings that are perhaps not as quantifi- 
able, but we think $1.6 billion is significant savings. We are con- 
stantly looking for ways to represent the interests of small busi- 
ness. As I said, we do roundtables where we try to put the small 
businesses together with the agencies. We help with the panels. We 
do everything that we can to be the voice of small business and re- 
duce the burden. Now, I think that the executive orders that the 
President has issued, some of which lead to actually looking back 
at regulations and see whether they are still remaining in force, 
you know, we do that. We help the agencies put together an agenda 
for doing that lookback. So I think that we are on the right track 
thcr©. 

Ms. VELAZQUEZ. Okay. Mr. DePriest, under Dodd-Frank, the 
newly created Consumer Financial Protection Bureau became sub- 
ject to the Small Business Advocacy Review Panel process. Given 
that the CFPB is a newer agency, can you comment on Advocacy’s 
experience in establishing the panel process there? 

Mr. DePRIEST. Yes, I can. The CFPB has really embraced the 
process. I did have the number here. I would have to get it to you, 
but they have done a number of the panels that they are required 
to do. And, in some instances, you know, we think that there has 
been a benefit insofar as the rules that they were thinking about 
versus what they proposed. So even though it is a newer agency, 
they come at it and we come at them with the history of what we 
have been doing with OSHA and the EPA. And I would say that 
the agency has embraced that process. 

Ms. VELAZQUEZ. Well, one of our concerns is we don’t want for 
regulations to hinder the ability of small banks to provide access 
to capital for small businesses. So this is why it is so important 
that you work with the CFPB to make sure that consideration is 
taken when they issue regulations regarding the cost of credit for 
small businesses. 

Mr. DePRIEST. I see. Yes, we do that. And we will continue to 
monitor thajt. 

Ms. VELAZQUEZ. Thank you. 

I yield back. Thank you, Mr. Chairman. 
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Chairman HARDY. Thank you. If you don’t mind, we are going 
to go a second round if everybody is fine with that. 

Admiral Gay, I would like to ask, on procurement complaints, 
small businesses not getting paid, are you dealing with that within 
your office, or are you getting it out to the appropriate people to 
look at it? 

Admiral GAY. Yes, sir. As we deal with the Federal contract dis- 
putes, that is one of the issues that we see. And that is businesses 
not receiving prompt payments on contracts. So, yes, sir, we do see 
that, along with time delays in processing of the contract, and so 
on and so forth. So we do see some of those that involve late pay- 
ments. 

Chairman HARDY. The question, I guess, though, is these are 
regulatory issues. Are you referring them over to the proper 

Admiral GAY. Yes, sir. Yes, sir. 

Chairman HARDY. Okay. 

Admiral GAY. Absolutely. 

Chairman HARDY. Another question for you. Admiral Gay. Ac- 
cording to the office’s website, there are board member vacancies 
on six of the 10 regional Regulatory Fairness Boards. For example, 
region 9, which includes Nevada, there are only three board mem- 
bers, and none of them are from my home State of Nevada. Can 
you explain why there are so many vacancies, and what are you 
doing to fill those vacancies? 

Admiral GAY. First of all, thank you for funding that would 
allow me to leave the beltway area to get out there. This is an all- 
hands-on-deck effort. You can’t do that while here inside the belt- 
way. And so what that does is allow me to go out and get rec- 
ommendations from the RegFair Board members, and also Mem- 
bers of Congress as well, on people that are viable candidates to 
serve on these boards. Another issue is the vetting process. The 
vetting process, as you may or may not know, is meticulous, and 
it is prudent. And I think it should be because these candidates are 
representing the federal government. They are speaking on behalf 
of the government as well. 

Chairman HARDY. If I may on that. 

Admiral GAY. Yes, sir. 

Chairman HARDY. Your selection process, are you involving 
small-business owners, operators, and officers that serve within 
that regional regulatory fairness area? 

Admiral GAY. Yes, sir. 

Chairman HARDY. Okay. Could you also please provide the 
Committee with a list of current Regulatory Fairness Board mem- 
bers for each region and the date that they were appointed by the 
SBA? 

Admiral GAY. Yes, sir, I will do that. 

Chairman HARDY. You know, each Regional Regulatory Fair- 
ness Board is supposed to have five members that are appointed 
by the Administrator, receiving recommendations from the chair 
and the ranking member of the House and the Senate Small Busi- 
ness Committees. The current and previous chairmen of the House 
Committee on Small Business have never been asked by the SBA 
for a recommendation. I believe this is a little bit concerning that 
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we have never been asked. And it appears the SBA is not com- 
plying with their statutory requirements. 

Admiral GAY. Well, I understand the statutory requirements, 
and I will ensure that any new members on my watch will be re- 
viewed by the chairs. 

Chairman HARDY. With that, I will turn the time over to Ms. 
Adams. 

Ms. ADAMS. Thank you, Mr. Chair. 

Mr. DePriest, Advocacy is required to carry out the panel process 
at EPA, OSHA, and CFPB. Can you comment on what is working 
in this panel process and what can be improved? 

Mr. DePRIEST. I think that what is working is that the agencies 
are listening to the concerns from the small-entity representatives 
and implementing less burdensome regulations. To follow on with 
Congresswoman Velazquez’ comment, particularly with the CEPB, 
they have held six of the panels since 2012. Some of the issues in- 
volved mortgage loan origination and arbitration and payday lend- 
ing. And we think that we have seen some benefits here. For exam- 
ple, with the mortgage servicing rule, small entities which service 
less than 5,000 loans are exempt from some parts of the rule. And 
so that was a result of the agency listening to the concerns of small 
business. 

As I said earlier, the mantra is, you know, better information, 
better rules. And these panel processes allow small businesses to 
be directly involved in the process of writing the regulations. And 
I think there is definitely a benefit to that. 

Ms. ADAMS. One of the ongoing concerns with the Regulatory 
Flexibility Act has been the ability of agencies to continually forego 
the requirement in section 610 that require periodic review of the 
rules. Do you believe that this requirement should be strength- 
ened? 

Mr. DePRIEST. I would have to really look at that and talk with 
my staff about their experiences with that. My understanding is 
that we have helped agencies map out a plan for how they do their 
610 compliance. And I would like to have the opportunity to talk 
with the staff to see whether that is a possibility. Now, I know that 
later on this year, I will have the opportunity to present some leg- 
islative priorities. And I will take a special look at that to see 
whether that should be one of the ones I recommend. 

Ms. ADAMS. All right. Great. 

Admiral Gay, your office is responsible for operating 10 Regional 
Regulatory Fairness Boards, which are comprised of small-business 
owners. What challenges do you face in getting small-business own- 
ers to devote their time to serve on the boards? 

Admiral GAY. Again, ma’am, as a segue or a reverse segue back 
to the previous question, I think that in my short time onboard, 
from what I have seen is we have the RegFair Board members are 
very engaged. They are very, very engaged. And they represent 
small businesses well there. The challenges that we have right 
now, again, are getting the vetting process, getting folks through 
the vetting process and me getting out conducting increased out- 
reach events to identify those viable candidates. You had an earlier 
comment about diversity of the board. And it is my job, our job to 
ensure that that board remains diverse. And we are working hard 
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to increase the diversity. But I need to get out and be on the road 
to make sure that I recruit viable candidates for your approval. 

Ms. ADAMS. Okay. So you have a process for ensuring that the 
boards are diverse in terms of minority businesses and their par- 
ticipation? 

Admiral GAY. Yes, ma’am. I think if you look at our report, you 
will see that our membership is diverse. 

Ms. ADAMS. Okay. 

Admiral GAY. Yes, ma’am. 

Ms. ADAMS. Your office had in 2014 its highest caseload in 6 
years, with 420 cases. Do you have sufficient resources, staff and 
otherwise, to handle this volume of cases effectively? 

Admiral GAY. Yes, ma’am. As I stated earlier, we were at seven. 
We are at four now, and that came because someone retired; some- 
one was promoted; someone was transferred. But our boss has 
given me the right H.R. resources to fill those two positions that 
need to be filled. And we should have those two positions filled in 
the next couple of weeks, because I need to get out on the road. 

Ms. ADAMS. Great. Thank you very much. 

I yield back, Mr. Chairman. 

Chairman HARDY. Thank you. 

I turn theAime over to Ms. Velazquez. 

Ms. VELAZQUEZ. I have no more questions, Mr. Chairman. 
Thank you. 

Chairman HARDY. Thank you. I have one more. Mr. DePriest, 
you know, your office actually submitted a letter to the Department 
of Labor on the overtime rule and said the Department’s analysis 
had said, I quote: “Does not properly inform the public about the 
impact of this rule on small business entities. And due to those 
problems with the analysis, DOL cannot fully consider alternatives 
that would reduce the burdens on small businesses.” Can you 
elaborate on the Office of Advocacy concerns on the overtime rule? 

Mr. DePRIEST. Well, I actually think that the quotation that 
you made really does sum it up. I mean, when we were first pre- 
sented with this rule, we held several roundtables across the coun- 
try — three in Washington, one in New Orleans, and one in Louis- 
ville — on this issue. And the letter that we wrote was really based 
upon the comments, the small business concerns that these 
changes will add significant compliance costs and paperwork bur- 
dens. We are going to actively work with DOL to seek regulatory 
alternatives that have been recommended by small businesses. I 
mean, one of the ones that they are really concerned about is the 
difference between — or how this regulation would affect those in 
low-wage states versus others. One of the reasons we went to New 
Orleans and Louisville was because dollars are spent differently in 
those regions. And we have been advocating for the Department of 
Labor to take that into account. Now, we understand that the DOL 
plans to release their rule later this year. So we are looking at it 
anxiously to see what they determine. 

Chairman HARDY. So, at this point, have they indicated wheth- 
er they are going to revisit and redo their initial regulatory or give 
you any indication? 

Mr. DePRIEST. I don’t have any further information on that. 
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Chairman HARDY. With that, I would like to thank you hoth for 
coming. I appreciate your being here and your testimonies. I appre- 
ciate what you do. And if there is anything this Small Business 
Committee can do to help strengthen those issues that will help 
strengthen our small businesses, that is what we are here for. As 
we know, our small businesses operate nimbly and swiftly to build 
and create and offer some of the most innovative and reliable goods 
and services in the marketplace. They pour their hearts and minds 
into their companies. However, navigating the rulemaking process 
and complying with regulations is a huge challenge. This Adminis- 
tration is making it a lot more difficult for small businesses to keep 
their doors open. That is why your offices and duties are so impor- 
tant. Small businesses need you to continue to aggressively advo- 
cate for them and assist them. 

This Subcommittee will continue to closely monitor your offices 
and your activities and work to ensure that the federal agencies 
comply with their statutory obligations under RFA. 

I ask unanimous consent that the members have 5 legislative 
days to submit their statements and support materials for the 
record. 

Without objection, this meeting is adjourned. 

[Whereupon, at 1:48 p.m., the subcommittee was adjourned.] 
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Created by Congress in 1976, the Office of Advocacy of the U.S. Small 
Business Administration (SBA) is an independent voice for small busi- 
ness within the federal government. The Chief Counsel for Advocacy, 
who is appointed by the President and confirmed by the U.S. Senate, di- 
rects this office. The Chief Counsel advances the views, concerns, and in- 
terests of small business before Congress, the White House, federal 
agencies, federal courts, and state policy makers. Issues are identified 
through economic research, policy analyses, and small business outreach. 
The Chief Counsel’s efforts are supported by Advocacy’s staff in Wash- 
ington, D.C., and by Kegional Advocates throughout the country. For 
more information about the Office of Advocacy, visit http://www.sba.gov/ 
advocacy , or call (202) 205-6533. 
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Chairman Hardy, Ranking Member Adams, and Members of the 
Committee, good afternoon. As the Chief Counsel for Advocacy, I 
would like to thank you for the opportunity to appear before the 
Committee today to discuss the Office of Advocacy and its many ac- 
complishments during Fiscal Year 2015 (FY2015). 

When the Office of Advocacy was first created in 1976, it was 
charged with providing small businesses with an independent and 
credible voice in the federal rulemaking process. Too often, small 
businesses have been unduly burdened by one-size-fits-all regula- 
tions from federal agencies. 

During the past 40 years, the Office of Advocacy has facilitated 
greater consideration of small business impacts through economic 
research, regulatory flexibility trainings, comment letters, 
roundtables, publications, and collaboration with federal officials 
throughout government. Federal agencies treat Advocacy as a part- 
ner in the rulemaking process in the effort to reduce the regulatory 
burden on small business. 

As the seventh Senate-confirmed Chief Counsel, I will ensure 
that the office continues to work with federal agencies to mitigate 
the potential costs of regulation on small entities. To further de- 
scribe our dedication to this cause, I would like to update you on 
Advocacy’s efforts and accomplishments on behalf of small business 
during fW2015. 

Regulatory Outreach 

From draft until final proposal. Advocacy engages federal offi- 
cials throughout the entire rulemaking process. Advocacy’s 
roundtables, comment letters, and interagency discussions are vital 
to alerting federal officials to the potential impacts on small enti- 
ties and producing alternatives to help reduce any burdens. 

Roundtables 

Advocacy’s regulatory roundtables gather federal officials, trade 
associations, and small business stakeholders from across the coun- 
try for substantive presentations and open discussions about regu- 
latory issues. During topics that included: (1) occupational exposure 
limits and other safety requirements; (2) overtime pay; (3) regula- 
tion of small drones; (4) federal procurement; (5) national emission 
standards; and (6) tax reform. Notably, our staff conducted 
roundtables in Louisville, New Orleans, and Washington, D.C. to 
discuss new federal procurement regulations. 

Comment Letters 

Once a proposed rule has been published and is open for public 
comment. Advocacy will often submit written comments voicing the 
concerns of small entities. These comment letters are a major tool 
used by Advocacy to ensure federal officials consider the impacts on 
small business, as federal agencies are compelled by statute to re- 
spond. During FY2015, Advocacy submitted 28 comment letters to 
15 different agencies on a variety of issues. The majority of these 
comment letters addressed either: (1) the need for flexible alter- 
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natives supporting small business; (2) inadequate analysis of the 
impact on small entities; (3) improper certification of the rule; or 
(4) requests for greater outreach to small entities. 

Regulatory Impact 

The Office of Advocacy has worked for nearly forty years to cre- 
ate a more flexible regulatory environment for small business in 
the United States. Advocacy’s positive impact on the federal rule- 
making process can be seen in many ways: (1) as first-year cost- 
savings; (2) as greater consideration of small business concerns in 
particular areas; and (3) as greater compliance with the RFA by 
federal agencies. Taking each of these parts into account provides 
an accurate portrayal of Advocacy’s success. 

Cost Savings 

During FY2015, Advocacy achieved over $1.6 billion in first-year 
cost savings as a result of its efforts on behalf of small business. 
Generally, savings come from the difference in cost between the 
proposed rule and the final rule. These savings resulted from elev- 
en separate rules proposed by five different agencies: (1) the De- 
partment of Energy; (2) the Food and Drug Administration; (3) the 
Occupational Safety and Health Administration; (4) the Bureau of 
Land Management; and (5) the Environmental Protection Agency. 

For the majority of rules, the first-year cost savings arises from 
a one-time implementation cost. However, for rules such as OSHA’s 
final Cranes and Derricks in Construction final rule, the initial im- 
plementation of the rule was delayed for three years. Advocacy’s ef- 
forts resulted in over $13 million in savings for each year, saving 
small businesses $40 million cumulatively over those three years. 

Greater Consideration of Small Business Concerns 

Advocacy’s efforts have also produced positive outcomes that are 
not quantifiable and are not captured in cost-savings projections. 
Advocacy’s partnering approach to federal agencies and small busi- 
ness trade associations often help facilitate greater consideration of 
small business concerns in federal rulemakings and federal initia- 
tives. For example, during FY2015, Advocacy obtained greater con- 
sideration of small business concerns in three federal rulemakings 
and three federal initiatives. Advocacy’s engagement of federal offi- 
cials from the Food and Drug Administration and the Federal Com- 
munications Commission produced more flexible regulations on ani- 
mal food controls and on competitive bidding rules, respectively. 
Advocacy’s leadership and hard work on a federal cybersecurity 
framework resulted in the National Institute of Standards and 
Technology conducted a panel on the impacts of federal 
cybersecurity regulations on small federal contractors. Similarly, 
Advocacy provided valuable regulatory advice to the agencies in- 
volved in the Transatlantic Trade and Investment Partnership ne- 
gotiations. Advocacy’s participation in several rounds of negotia- 
tions helped garner greater consideration of small business issues 
on the international stage. 



18 


Greater Compliance with the RFA 

Advocacy has established cooperative relationships with most 
federal agencies, and has successfully facilitated greater compli- 
ance with the RFA throughout the government. As federal agencies 
have become more familiar with the RFA and have actively 
partnered with Advocacy, agencies throughout the government 
have produced more flexible and less burdensome regulations. Such 
success has been achieved through Advocacy’s respected publica- 
tions, technical assistance, and formal trainings on the RFA. 

Since 2002, Advocacy has conducted formal trainings on RFA 
compliance for federal agencies and other stakeholders. These 
trainings have been a valuable resource in achieving greater regu- 
latory flexibility and greater consideration of small business con- 
cerns. Over the past thirteen years. Advocacy has conducted 
trainings for 18 cabinet-level departments and agencies, 67 sepa- 
rate component agencies and offices, 22 independent agencies, and 
various special groups including congressional staff, small business 
organizations, and trade associations. In FY2015 alone. Advocacy 
conducted trainings for 126 federal officials from a variety of dif- 
ferent agencies, exceeding our annual goal by over 25 percent. 

In addition to these formal trainings. Advocacy offers federal 
agencies technical assistance regarding RFA compliance. Through- 
out the rulemaking process. Advocacy is in daily contact with agen- 
cies to provide technical assistance in complying with the RFA. 
Such assistance can include: (1) estimates of the numbers of busi- 
nesses likely to be affected by a proposal; (2) legal opinions on RFA 
issues; (3) the review of draft materials; (4) arranging roundtables 
with affected industry representatives; and (5) other assistance 
specific to each case. 

Economic Research and Outreach 

Since its creation. Advocacy has provided current and policy-rel- 
evant information on important issues affecting small businesses. 
During FY2015, the Office of Advocacy provided small business 
owners, researchers, policymakers, and other stakeholders with 26 
contracted and internal research publications on several topics rel- 
evant to today’s economy, including: (1) access to capital; (2) em- 
ployment; (3) innovation; (4) veterans; and (5) minority- and 
women-owned businesses. 

During FY2015, Advocacy also established a new program series 
entitled “Small Business Economic Research Forums.” These fo- 
rums provide interested parties with an opportunity to discuss rel- 
evant small business issues with our research team and other 
stakeholders. These forums also inform Advocacy’s staff of the cut- 
ting-edge topics that are affecting small businesses across the coun- 
try. During the series’ inaugural year, eight research forums were 
held on topics such as consumer credit, student loan debt, tax ex- 
emptions, and new sources of capital. 

Communications Outreach 
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Advocacy’s information team keeps in touch with concerned 
stakeholders through Advocacy’s website, various publications, 
email alerts, and social media presence. Our monthly newsletter. 
The Small Business Advocate, reaches nearly 37,000 electronic sub- 
scribers. In addition, our specialized email alerts provide valuable 
information to thousands more, including over 28,000 research sub- 
scribers and over 25,000 regulatory subscribers. Advocacy also fre- 
quently updates stakeholders on Facebook, Twitter, and Advocacy’s 
blog. 

Regional Advocates 

The ten Regional advocates play a vital role in maintaining an 
open dialogue with the vast majority of small entities that operate 
outside of the Washington, D.C. area. They interact directly with 
small business owners, small business trade associations, and state 
officials to educate them about the benefits of regulatory flexibility. 
Regional advocates conduct outreach to identify areas of concern 
for small business and assist headquarters staff with specific ac- 
tions, such as recommending participants for Small Business Regu- 
latory Enforcement Fairness Act panels that require small entity 
representatives. They also alert businesses in their respective re- 
gions about regulatory proposals that could affect them. During 
FY2015, Advocacy’s regional advocates participated in more than 
500 outreach events, exceeding their annual goal of 360. 

Conclusion 


In closing, I would like to thank the Committee and its staff for 
its continued support of the Office of Advocacy. As Chief Counsel, 
I look forward to working closely with you on the important issues 
affecting small entities across this country. If there are any ques- 
tions, I would be pleased to answer them. 
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Thank you Chairman Hardy and Ranking Member Adams for 
providing me this opportunity to comment on how the Office of the 
National Ombudsman can and does help improve the regulatory 
environment for America’s small businesses. 

I look forward to working with this committee to improve the 
regulatory enforcement environment for our nation’s 28 million 
small businesses. I am also excited that Darryl L. DePriest is now 
on bard as the Chief Counsel for the Office of Advocacy. I meet 
with Mr. DePriest weekly to discuss synergies our offices execute 
to ensure a fair regulatory environment. We both agree that a 
strong working relationship with frequent communication and col- 
laboration is critical to the SBA’s mission of counseling and pro- 
tecting America’s small businesses against unnecessary regulatory 
burdens. 

While the Office of Advocacy is responsible for ensuring fairness 
in the implementation stages of federal regulations, the Office of 
the National Ombudsman (ONO) works to ensure regulations are 
being fairly enforced once they are enacted. Pursuant to the Small 
Business Regulatory Enforcement Fairness Act (“SBREFA”), this 
office was created to serve as a powerful voice for America’s small 
businesses. 

In fulfilling this role, we conduct public hearings and outreach 
events (including roundtables and meetings) in each of SBA’s ten 
regions, providing small businesses with forums where they voice 
their comments about federal regulatory enforcement actions with- 
out fear of retaliation. 

We work with and encourage regulators to address entre- 
preneurs’ comments and concerns promptly, and wherever possible, 
to opt for compliance assistance and education rather than moving 
directly to levy penalties and fines. Additionally, in our annual re- 
port to Congress, we rate federal agencies on the timeliness and 
quality of their responses to comments received from small busi- 
nesses. 

Our office also facilitates regional regulatory fairness boards 
(RegFair boards) in each of the SBA regions. Each RegFair board 
consists of 5 small business owners who serve as the eyes and ears 
for small businesses in their communities, states, and regions. 
They work with local small businesses to address regional concerns 
regarding federal regulatory enforcement or compliance issues. 
These RegFair boards have been and continue to be vital assets 
and advocates. In addition to receiving comments regarding regu- 
latory fairness, our office also receives comments regarding other 
issues; such as, contracting, access to capital, loan policy and busi- 
ness training, counseling and other support. 

During FY-15, our staff conducted more than 80 outreach events, 
4 regional regulatory fairness hearings and 1 national hearing here 
in Washington, DC. Through the aggressive efforts of our district 
and regional offices and SBA resource partners and federal agency 
representatives, these roundtables and hearings continue to be very 
well attended and productive. 
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In my brief three months onboard, this office has held one regu- 
latory enforcement fairness hearing, 2 small business roundtables 
in Nevada and several outreach events with small business owners 
and entrepreneurs. I have met and established personal relation- 
ships with senior leaders at 12 federal agencies, discussing ways 
we can better work together to reduce regulatory burdens for small 
businesses. During the next six months we plan on conducting sev- 
eral roundtables and hearings and hosting our annual meeting 
with members of the ten regional regulatory fairness boards. 

It is important to note that all of our hearings, meetings, and 
partnership programs with small business stakeholders, have been 
in close collaboration with other federal agencies, we truly value 
their critical presence and participation. 

Attached you will find a schedule of the ONO activities for FY- 

15, as well as the planned events for the first two quarters of FY- 

16. 

In closing. I’d like to state that, on behalf of Administrator 
Contreras-Sweet, and the great staff in the Office of the National 
Ombudsman, we look forward to working with all of our teammates 
and the members of Congress, to eliminate unnecessary regulatory 
burdens on small businesses as they continue to fuel America’s eco- 
nomic prosperity. 

I thank you again for the opportunity to appear here today and 
will be happy to answer any questions. 
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U.S. SMALL BUSINESS ADMINISTRATION 


OFFICE OF ADViCICf 


ilE6UUII0H • RESENKN • OUTREACH 



VIA iMAIL 


March 22, 2016 


The Honorable Steve Chabot 
Chairman 

Committee on Small Business 
2361 Rayburn House Office Building 
Washington, DC 20515-6315 


Dear Chairman Chabot; 

This letter is in response to your letter dated February 29, 2016, which included 
additional questions for the record for the hearing titled, "Oversight of the Office of Advocacy 
and the Office of the National Ombudsman at the SBA" held on February 10, 2016. Enclosed 
you will find our responses. 

The Office of Advocacy appreciates the opportunity to provide the Committee with more 
information about the office's activities. If you or any member of the Committee has any 
questions regarding these responses, please do not hesitate to contact me or Elle Patout, 
Congressionai Affairs and Pubiic Relations Manager. She can be reached at (202)205-6941 or 
Ell e.Patoutiaisba.aov . 



Darryl L. DePriest 
Chief Counsel for Advocacy 


SEJi 

OFFiCe OF ADVOCACY 


4§f 3nl Street SW / W3114 / Washington. BC mU / 282 -28WS33 pli / 2I2-2J5-SBI fa* 

www,fc,g8v/8d»oc8cy 
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Post-Hearing Questions for the Record 
Submitted to Mr. Darryl L. DePriest 
From Representative Steve Chabot 
Chairman 

1. Is the Memorandum of Understanding that the Office of Advocacy and the Office 
of Information and Regulatory Affairs (OIRA) entered into in 2002 still in effect 
and has it been amended? If it is no longer in effect, why hasn't it been 
renewed? If it has been amended, please provide an updated copy to the 
Committee. 

The Memorandum of Understanding that the Office of Advocacy signed with the Office of 
Information and Regulatory Affairs contained a three-year expiration date. In the time since 
the expiration date, the two offices have agreed to continue to abide by its terms, which 
have not been amended. 

2. In 2014, the Government Accountability Office issued a report on the Office of 
Advocacy's need to improve controls over its research, regulatory, and workforce 
planning activities and made five recommendations. The Office of Advocacy has 
implemented, and GAO has closed out, all the recommendations. Can you 
describe what the Office of Advocacy has done to improve its workforce planning 
controls, particularly its succession planning as key staff with significant 
regulatory expertise retire? 

Advocacy's staff is the most effective tool that it has at its disposal. We recognize the 
importance of maintaining a knowledgeable staff and ensuring that long term strategic plans 
are in place to maximize the value of the employees while preserving the institutional 
knowledge that sometimes can be lost when an employee retires. While Advocacy already 
had these systems in place, as a result of the GAO report we now have a written Succession 
Plan to ensure that Advocacy is best prepared to meet its future workforce needs. 

Through employee performance analysis, leadership training programs and succession 
planning meetings, Advocacy is able to meet any retirement challenge. Retirements and 
position changes are anticipated and planned for in order to avoid any disruption in 
Advocacy activities. Advocacy's workforce succession planning focuses on having a cadre of 
experts with the necessary skills for the future. These needs are mostly in the areas of 
regulatory issue expertise, economic research, information and technology specialists, and 
human resource specialists. Advocacy's Succession Plan includes a constant assessment of 
its needs and of its workforce. Advocacy will continue to utilize this practice in order to 
maximize internal employee knowledge and resources while bringing in new ideas for 
growth. 

3. The Office of Advocacy's FY 2015 annual report states that the Department of 
Interior does not notify the Office of Advocacy of its rules or respond to the 
Office of Advocacy's comments as required by the Small Business Jobs Act of 
2010 and Executive Order 13,272. Specifically, the report states that "[t]he Fish 
and Wildlife Services does not notify Advocacy of its rules and consistently fails 
to respond adequately to Advocacy's comments." Has the Department of Interior 
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provided any explanation for its failure to comply with these requirements, and 
what is the Office of Advocacy doing to get the Department of Interior comply? 

The Fish and Wildlife Service (FWS) routinely contends that critical habitat designations 
under the Endangered Species Act (ESA) have little to no impact on small entities. FWS 
rationalizes that most or all of the costs are incurred at the time of listing the species under 
the ESA and that the ESA does not allow cost to be considered at the time of listing. As a 
result, critical habitat designations are certified as having no impact on small entities. 
Advocacy disagrees with FWS's position. ' 

If FWS's reasoning was what Congress had intended when enacting the ESA, there would 
have been no need for the ESA to require that the costs of a critical habitat designation be a 
factor in that designation. It is clearly the case that restricting the use of large swaths of 
land may have an impact on the owners and users of that land. Advocacy continues to 
encourage FWS to make a full accounting of the costs of critical habitat designations in their 
economic analysis and to perform an Initial Regulatory Flexibility analysis where required. 

4. The Office of Advocacy's FY 2015 report states that the office wrote to EPA on 
May 8, 2015 to express concerns with the Small Business Advocacy Review 
(SBAR) panel for the proposed rule on Federal Implementation of the Clean 
Power Plan. The report noted that EPA did not prepare sufficient materials to 
adequately inform the other panel members (the Office of Advocacy and OIRA) 
or the small businesses participating in the process about the proposed rule. It 
also stated that EPA did not present details on the regulatory proposal. This is 
not the first time in recent years that Advocacy has criticized EPA for providing 
inadequate information to small businesses participating in the panel process. Is 
the Office of Advocacy working with the EPA to improve its preparations and 
materials for SBAR panels, and if so, what specific actions has the Office of 
Advocacy taken? 

Yes, Advocacy is working with the EPA to improve its process in SBREFA panels (Small 
Business Regulatory Enforcement and Fairness Act panels). For the consultations required 
for SBREFA panels. Advocacy believes that satisfactory materials provided to the Small 
Entity Representatives (SERs) will include: 

• a clear description of the goals of the rulemaking, 

• the type and number of affected small entities, 

• a preferred alternative, 

• a series of viable alternatives, and 

• projected costs and benefits of compliance for these alternatives. 

With this information, small entities are better able to suggest changes to those alternatives 
or propose additional alternatives and flexibilities, as well as provide more useful 
information about likely costs. 

In the case of EPA, the process of developing materials for the SBREFA panel follows a 
series of steps. 
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First, Advocacy engages ERA on the development of materials as soon as ERA informs the 
Chief Counsel of its intent to convene a panel in the near future. Advocacy staff, along with 
the staff representing the Administrator of the Office of Information and Regulatory Affairs 
(OIRA), reviews the documents ERA has preparal and makes recommendations for 
revisions and additions that will better prepare the SERs for their participation in the panel 
process. 

Second, ERA invites the SERs to a meeting in advance of the panel's convening to review 
the materials and request the SERs advice on improving the materials and to help identify 
gaps in the information ERA has made available. In addition, the SERs have the opportunity 
to provide written comments on the materials. 

Third, ERA revises its materials in response to the SER meeting and written comments, and 
Advocacy staff and OIRA staff again review the materials, and recommend further changes. 
In most cases, ERA, Advocacy and OIRA come to agreement on the materials. ERA then 
convenes the panel and distributes these final materials to the SERs for the formal panel 
consultation. 

ERA documents these above steps in its 2006 "Final Guidance for ERA Rulewriters: 
Regulatory Flexibility Act." Most recent SBREFA panels have provided satisfactory materials 
to the SERs, thanks to this iterative process. 

In the case of the Federal Implementation proposed rule, ERA did not meet with the SERs in 
advance of convening, so the materials did not benefit from the full process. Advocacy 
advised ERA in advance of the gaps in the materials and encouraged ERA to delay 
convening and continue discussions. ERA convened despite our efforts. Advocacy will 
continue to encourage ERA to follow the process outlined above so that small businesses are 
able to provide useful input to the panel process. 

5. Your testimony stated that the Office of Advocacy provides federal agencies 
with technical assistance on RFA training. Is your office tracking agency requests 
for technical assistance and whether or not there is any correlation between 
providing technical assistance and improved RFA compliance? 

Executive Order 13272 (EO), which was signed in 2002, requires Advocacy to provide to the 
federal agencies technical training in how to comply with the Regulatory Flexibility Act. We 
have records of every agency we have trained under the EO. In that training, and 
elsewhere, we offer assistance to the agencies' rulewriters. For example, the training 
includes how to compose a regulatory flexibility analysis and how to properly certify that a 
proposed rule would not have a significant economic impact on a substantial number of 
small entities. 

We have had many requests for such assistance, and anecdotal evidence suggests a 
correlation between this technical assistance and improved RFA compliance. For example, 
after RFA Gaining, an agency staff attorney called with questions about the RFA analysis 
contained in a particular rule. Advocacy provided the attorney with assistance in calculating 
the number of small businesses that would be impacted by the rule. In addition, after 
training sessions with another agency. Advocacy was invited to attend meetings with that 
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agency's staff to advise on small business data issues in preparation for an Initial Regulatory 
Flexibility Analysis. Finally, as a result of the training. Advocacy has noticed an increase in 
roundtable participation by agency staff. 

6. Please provide a list of the total number of Office of Advocacy staff (full-time 
equivalent positions) by fiscal or calendar year since 1992. In addition, for each 
year, please provide a breakdown of the number of staff by office (e.g. Office of 
Interagency Affairs, Office of Economic Research, etc.) within the Office of 
Advocacy since 1992. 

Below you will find a chart that depicts the highest total number of employees per fiscal 
year that is submitted annually in our budget justification. At the end of each fiscal year, 
the total number of employees by office is documented. Those numbers are listed below 
the chart. 
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FY 1992 - 74 on board FTEs 

• Office of the Chief Counsel - 10 

• Office of Interagency Affairs- 19 

• Office of Information - 17 

• Office of Economic Research - 18 

• Regional Advocates - 10 

FY 1993 - 54 on board FTEs 


• Office of the Chief Counsel - 8 

• Office of Interagency Affairs- 15 

• Office of Information - 14 

• Office of Economic Research - 17 

• Regional Advocates - 0 

FY 1994 - 56 on board FTEs 


• Office of the Chief Counsel - 12 

• Office of Interagency Affairs- 13 

• Office of Information - 15 

• Office of Economic Research - 16 

• Regional Advocates - 0 

FY 1995- 61 on board FTEs 


• Office of the Chief Counsel - 8 

• Office of Interagency Affairs- 15 

• Office of Information - 10 

• Office of Economic Research - 18 

• Regional Advocates - 10 

FY 1996 - 45 on board FTEs 

• Office of the Chief Counsel - 6 

• Office of Interagency Affairs- 13 

• Office of Information - 8 

• Office of Economic Research - 8 

• Regional Advocates - 10 

FY 1997 - 54 on board FTEs 

• Office of the Chief Counsel - 7 

• Office of Interagency Affairs- 20 

• Office of Information - 7 

• Office of Economic Research - 8 

• Regional Advocates - 12 
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Pr" 1998 - 53 on board FTEs 

• Office of the Chief Counsel - 5 

• Office of Interagency Affairs- 17 

• Office of Information - 9 

• Office of Economic Research - 12 

• Regional Advocates - 10 

FY 1999 - 50 on board FTEs 

• Office of the Chief Counsel - 5 

• Office of Interagency Affairs- 16 

• Office of Information - 8 

• Office of Economic Research - 11 

• Regional Advocates - 10 

FY 2000 - 56 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 6 

• Office of Interagency Affairs- 12 

• Office of Information - 10 

• Office of Economic Research - 14 

• Regional Advocates - 10 

FY 2001 - 38 on board FTEs 

• Office of the Chief Counsel - 3 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 13 

• Office of Information - 7 

• Office of Economic Research - 8 

• Regional Advocates - 2 

FY 2002 - 34 on board FTEs 

• Office of the Chief Counsel - 5 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 12 

• Office of Information - 6 

• Office of Economic Research - 6 

• Regional Advocates - 0 

FY 2003 - 44 on board FTEs 


Office of the Chief Counsel - 6 

Office of Administrative Support Branch - 5 

Office of Interagency Affairs- 13 
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• Office of Information - 6 

• Office of Economic Research - 7 

• Regional Advocates - 7 

FY 2004 - 44 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 14 

• Office of Information - 6 

• Office of Economic Research - 7 

• Regional Advocates - 8 

FY 2005 - 48 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 14 

• Office of Information - 6 

• Office of Economic Research - 7 

• Regional Advocates - 12 

FY 2006 - 48 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 14 

• Office of Information - 6 

• Office of Economic Research - 7 

• Regional Advocates - 12 

FY 2007 - 50 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 15 

• Office of Information - 7 

• Office of Economic Research - 8 

• Regional Advocates - 1 1 

FY 2008 - 50 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 15 

• Office of Information - 7 

• Office of Economic Research - 8 

• Regional Advocates - 11 


- 7 - 



35 


Pi^ 2009 - 46 on board FTEs 

• Office of the Chief Counsel - 3 

• Office of Administrative Support Branch - 4 

• Office of Interagency Affairs- 14 

• Office of Information - 7 

• Office of Economic Research - 8 

• Regional Advocates - 10 

2010 - 39 on board FTEs 

• Office of the Chief Counsel - 2 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 14 

• Office of Information - 8 

• Office of Economic Research - 9 

• Regional Advocates - 1 

FY 2011 - 47 on board FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 13 

• Office of Information - 9 

• Office of Economic Research - 5 

• Regional Advocates - 11 

FY 2012 - 49 on board equivalent to FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 13 

• Office of Information - 9 

• Office of Economic Research - 7 

• Regional Advocates - 11 

FY 2013 - 50 on board equivalent to FTEs 

• Office of the Chief Counsel - 5 

• Office of Administrative Support Branch - 6 

• Office of Interagency Affairs- 13 

• Office of Information - 8 

• Office of Economic Research - 7 

• Regional Advocates - 11 

FY 2014 - 49 on board equivalent to FTEs 
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• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 15 

• Office of Information - 7 

• Office of Economic Research - 7 

• Regional Advocates - 11 


FY 2015 - 54 on board equivalent to FTEs 

• Office of the Chief Counsel - 4 

• Office of Administrative Support Branch - 5 

• Office of Interagency Affairs- 16 

• Office of Information - 7 

• Office of Economic Research - 1 1 

• Regional Advocates - 11 

FY 2016 - 51 on board equivalent to FTEs 

• Office of the Chief Counsel - 2 

• Office of Administrative Support Branch - 6 

• Office of Interagency Affairs- 15 

• Office of Information - 7 

• Office of Economic Research - 9 

• Regional Advocates - 11 
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Questions for the Record 

Subcommittee on Investigations, Oversight, and Regulations 
Committee on Small Business 

Hearing; Oversight of the Office of Advocacy and the Office of the National Ombudsman at the SBA 

February 10, 2016 

Admiral Earl Gav, Small Business and Agriculture Regulatory Enforcement Ombudsman. Office 
of the National Ombudsman. SBA 

1. The Office ofNational Ombudsman’s FY 2014 annual report indicates that the office is spending a 
lot of time helping small businesses resolve federal procurement disputes. This appears to be 
duplicative of the work of other offices within the SBA and the federal government and may violate 
the Small Business Act’s prohibition against duplication by SBA of other agency programs. 1 5 
U.S.C. § 647. Are you duplicating the work of other offices or simply referring federal procurement 
issues to the appropriate offices to resolve these matters? 

The Office of the National Ombudsman has no investigative capability nor authority to 
overrule, stop or delay a federal action. Therefore, this office refers federal procurement 
issues to the appropriate offices and federal agencies to resolve these matters. 

2. Please provide the Committee with a complete list of the current regional Regulatory Fairness board 
members for each SBA Region and the date that they were appointed by the SBA Administrator. 

See attached document. 

3. The FY 2014 aimual report states that 420 small business owners file fomtal cases seeking the 
assistance of the Office of the National Ombudsman with federal regulations. How many or what 
percentage of those cases resulted in a favorable outcome for small businesses such as reduction of a 
penalty? 

41 of the 420 or 9% of the cases filed with the Office of the Office of National Ombudsman 
resulted in a favorable outcome for the small business applicant. 

4. ITie FY 2014 report provides anecdotes but it doesn’t provide a complete list of each formal case 
and what happened with each case. This is concerning because the report is supposed to help 
Congress identify problems with excessive or unfair enforcement in federal agencies. Why doesn’t 
the report provide a complete list of the foimal cases, along with information on whether there was a 
favorable outcome for each small business, and the number of days it took for the agency to respond 
to each small business? 

The Ombudsman’s Annual Report to Congress provides a concise synopsis of the success stories 
representative of the various types of cases received by the office rather than a comprehensive listing. 
Detailed information about each case is not In the report to protect the privacy and financial 
information of the commenters. Also, the report is published on the SBA website and available to the 
public. 

Infomation on the average number of days an agency took to respond to enforcement related cases 
was included in reports prior to the FY2014 report. Summary information on individual cases and 
information on the average number of days an agency took to respond to each case is available upon 
request. 
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5. According to your office’s FY 2014 report, the Centers for Medicare and Medicaid Services, United 
States Citizenship and Immigration Services, the Food and Drug Administration, the Internal 
Revenue Service, and the Small Business Administration as the top agencies for case submissions. 

a. Are the regulatory enforcement comments you receive from small businesses regarding these 
agencies about one problematic regulation or numerous problematic regulations? In other 
words, do you see any patterns in regulatory enforcement issues at these agencies? Which 
regulations were mentioned most often? 

These agencies represent various issues. The most mentioned regulations are: 

• USCTS — visa petition denials / visa petition delays 

• SBA - loan denials / HUBZone Program and 8(a) Business Development Program 
application denials 

• IRS - Excessive audits / Federal Tax Liens / Penalties, Interest charges / Refunds 

• FDA - FDA’s laws and regulations for imported products: The laws and regulations 
are open to misinterpretation and are frequently changing / Process of inspection of 
detained imported shipments is very long (3-6 months) and expensive / Lack of 
communication and clarification from FDA to prevent delays and detention of 
imported products 

• CMS - CMS Auditing Process: Excessive audits: Recovery Audit Contractor (RAC) 
and Zone Program Integrity Contractor (ZPIC) audits on Durable Medical 
Equipment (DME) providers. The appeal process - tremendous delays at the 
Administrative Law Judge (ALJ) review stage (a backlog of 2-3 years) / Denial of 
claims ! CMS Competitive Bidding program and reduction in bid rates/ 

b. What complaints are you receiving about the SBA? 

• Loan issues - collections, lender issues, requests for loan compromise and 
modification 

• 8a Business Development Program and HUBZone Program application denials. 

0 . When will the Office of the National Ombudsman’s FY 2015 report be issued? 

The Office of the National Ombudsman is on schedule to issue the FY 20t5 Annual 
Report to Congress by the beginning of June 2016. 

6. In your office’s FY 2014 annual report, the Department of Interior received a grade of “F” when it 
comes to responding to small business comments and the quality of responses. 

a. How many comments were forwarded to the Department of Interior in 20 1 4? 

There was one enforcement related comment referred to the Department of the Interior 
in 2014. 

b. Does the “F” indicate that the Department of Interior did not respond at all? 

An “F” indicates that an agency responded later than 120 days after receipt. However, 
the Department of the Interior has not responded to the comment referred in 2014. 

c. What are you doing to improve the Department of interior’s performance? 
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Mr. Earl Gay, National Ombudsman, is requesting a meeting with all agencies, 
including the Department of the interior, who scored a “C” or below overall to 
determine how the Office of the National Ombudsman can work with them to improve 
their scores. 

7. The Office of the National Ombudsman rates regulatory compliance assistance by federal agencies. 
Does an agency receive a letter grade of "A” for merely having compliance assistance materials or is 
the quality and helpfulness of the compliance materials considered in assigning the letter grade? 

An agency receives a letter grade of “A” for having and disseminating compliance assistance 
materials to customers. The Office of the National Ombudsman also requires agencies to 
provide proof of the referenced assistance via a copy of the material or a website link. 

8. The FY 2014 annual report that the Office of the National Ombudsman issued rates agencies on 
response timeliness and response quality; however, the report does not state how many comments 
each agency received. This information would help Congress better understand which agencies 
might have unfair or excessive enforcement problems. Why doesn’t the report list the number of 
comments each agency received and the regulation that is the subject of each comment? 

The number of comments received by each agency was included in the report prior to FY2013. 
Specific regulations for each comment have historically not been a part of the report. We will 
consider adjusting this policy. 

9 . Your FY 2014 annual report refers to an “Ombudsman-Taxpayer Advocate partnership.” Could you 
explain to us how your office helps resolve internal Revenue Service issues with the National 
Taxpayer Advocate? 

The Office of the National Ombudsman reviews the small business comments and supporting 
documentation and forwards the information along with a completed IRS Form 8821 (Tax 
Information Authorization) to the IRS Taxpayer Advocate Service (TAS) with a request from 
the National Ombudsman for a high-level review of the enforcement action and a response to 
the ONO within a specified time period. Upon receipt of the comment, TAS begins to contact 
and work with the small business until the resolution of the issue. Until TAS provides a full 
response and report on the resolution of a comment, it sends interim updates to ONO every 30 
days. 
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